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INTRODUCTION

The abuse of drugs and alcohol is a workplace problem of staggering proportions.  Substance abuse in the workplace causes decreased productivity and quality, increased absenteeism and tardiness, accidents, injuries, illness, higher use of medical benefits, turnover and training costs, theft and strained relations between labor and management.  To help employers involved in the construction industry combat this ever-increasing problem and deal with people with substance abuse problems, the Carolinas Construction Alliance For A Drug Free Worksite was formed in 1988.  In 1997 Carolinas AGC had this program reviewed and updated.

The law firm of Ogletree, Deakins, Nash, Smoak & Stewart, P.C., has provided Carolinas AGC with the following model policy, supervisory guidelines and sample forms as an educational tool.  This information is designed as a resource for contractors when considering the establishment and implementation of a program for a drug free workplace.

The information contained within the models is not intended nor designed to be the ultimate answer or authority on substance abuse.  Rather, the Ogletree law firm has drafted these samples as guidance for use when considering the establishment of a program to combat substance abuse in the workplace. The enclosed models do, however, outline many of the practical considerations an employer must resolve prior to establishing and implementing a policy, including:

· Who to Test

When implementing drug and alcohol testing, an employer must first determine the scope of testing by deciding who will be tested.  In North and South Carolina, employers can test:  (1) applicants; (2) employees; or (3) applicants and employees.  An employer must also consider whether it will test all applicants and employees or just applicants and/or employees working in certain job classifications.  Furthermore, the employer must decide whether management personnel will be subject to testing.

· When to Test

A full range of testing options are available for applicant and employee testing.  For applicants, an employer may choose either of the following options: (1) to test applicants prior to offering employment; or (2) to offer applicants employment conditioned upon successful completion of testing.

For employee testing, an employer may choose either or all of the following options: (1) reasonable cause; (2) fitness for duty; (3) post-accident testing; and (4) random testing.  To be eligible for the recently enacted workers’ compensation benefit premium discount, South Carolina requires an employer to conduct random testing.

Intro-1

·  
Substance Subject to Testing

Obviously, the test will be administered to detect illegal drugs; however, laboratories offer packages which set forth different types of illegal drugs the test can detect, such as cannabinoids, opiates, cocaine and/or metabolites, amphetamine/ methamphetamine, and phencyclidine, which are the most common illegal drugs.

Some employers choose to test only for illegal drugs.  Others, however, choose to also require alcohol testing.  Usually, alcohol testing is administered by testing processes which are different from those commonly used to test for illegal drugs.  The Americans With Disabilities Act (ADA) provides protection to current and recovering alcoholics.   Since alcoholism is a protected disability in these circumstances, the ADA requires alcohol to adversely affect work or job performance in order for the alcoholism to not be protected by the ADA.  As a result, pre-offer alcohol testing is prohibited.

· Nature of Testing

Although a breath sample for alcohol testing and a urine sample for drug testing are the most common types of samples submitted, tests of other body products, such as blood, hair or saliva can also be administered. 

· Collection Procedure

Employers may choose to have a licensed physician or other qualified and licensed medical professional collect samples on site.   Alternatively, an employer may choose to send applicants and/or employees to a collection facility located off the employer's premises.  In North Carolina, on-site collection may only be done of applicants in very limited circumstances. 

· Testing Laboratories

Several nationally known testing laboratories which administer drug and/or alcohol testing are accessible to employers located in the Carolinas.  The use of a reputable and established laboratory will help ensure the proper procedures are used when conducting substance abuse testing.

· Medical Review Officer 

Some laboratories offer the services of a Medical Review Officer.  This person is hired to screen and interpret the test results as they are reported from the laboratory and prior to the employer receiving the results.  This screening process helps ensure that the results are correct.  It also provides the employer with a knowledgeable individual who can answer questions regarding the results.  Usually, a licensed physician is a qualified Medical Review Officer;  however, in  some states other licensed medical professionals, such as nurse practitioners, are qualified to review test results.  An employer will need to discuss the option of using a Medical Review Officer with the laboratory which will be conducting the test. 
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· Test Results

One of the most important issues the employer must decide is what are the consequences of an applicant or employee testing positive.  The options available to an employer vary depending upon the categorization of the individual being tested.  For applicants, an employer may simply terminate the application process or withdraw the conditional offer of employment.  For employees, the employer may implement disciplinary actions up to and including discharge.  The employer may also choose to work with its employees by providing an employee assistance program for drug and/or alcohol abuse.  Alternatively, the employer could refer employees to a local rehabilitation center.  

An employer should also consider if an applicant or employee will be provided with the opportunity to rebut a confirmed positive result prior to an adverse personnel decision.  It should also consider what form of appeals process, if any, may be provided to an applicant or employee with a confirmed positive result.  Some states, such as North Carolina, require that an employee have the right  to re-test the sample at a laboratory of his or her choice.

· Communication of Policy

Communication regarding a drug and/or alcohol abuse policy, to both employees and applicants is extremely important.  Employees may be informed of the policy by placing notices regarding the policy on the employer's premises and making the policy available for review during normal business hours.  The employer should also provide employees with a copy of the policy.  For applicants, notice of testing could be stated on the application form and/or on advertisements for positions which require testing.

After employees have received notice of the policy, each employee should be required to sign a consent and waiver form stating that the employee is aware of the policy and consents to testing.  Prior to testing, applicants should also be required to sign a consent and waiver form.

As stated previously, the Ogletree law firm has drafted these models as samples only.  For this reason, a substance abuse program should only be established after consultation with professionals familiar with legal requirements necessary to properly achieve the objectives of a drug free worksite.  In addition, all policies should be reviewed for compliance with applicable laws prior to use. 
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MODEL DRUG AND ALCOHOL ABUSE POLICY

SUBSTANCE ABUSE TESTING POLICY

APPLICANTS AND EMPLOYEES

POLICY


It is the company's policy to prohibit the use, possession, sale, transportation or distribution of illegal or unauthorized substances on company premises and during working time or hours.  Because of serious safety and business consequences, employees are also prohibited from reporting to work or being at work while under the influence of, or being impaired or otherwise affected by, any intoxicating or mind‑altering substances.  In honoring its duty to employees, customers and the public, the company will endeavor to maintain a drug and alcohol‑free work force by testing job applicants and employees for drug and alcohol abuse.  Compliance with this policy is a condition of employment for all employees.1

No part of this policy is intended to affect the company's right to manage its work force and the workplace.  This policy does not alter the "at‑will" status of employees, or create a contract of employment or guarantee of continued employment.  Either you or the company can end the employment relationship at any time for any reason.  The company reserves the right to alter, amend or make exceptions to this policy in its discretion.

A.
OBJECTIVES

The objectives of the policy are to provide the following:


1.
A safe and enjoyable environment for all employees and others;


2.
Preservation of personal and company property and assets;


3.
Improved quality, performance and productivity.


B.
COMPANY PREMISES


The term "company premises" will include all areas of a construction  project, inside and outside, including any snack or break area, offices, parking lot, and vehicles.

C.
PROHIBITED ITEMS AND SUBSTANCES

The items covered by this policy include:

________________________

1 Employees who drive certain "commercial motor vehicles" for the company will not be subject to this policy.  Instead, these employees will be tested as mandated by federal law.
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1.
All illegal drugs or controlled substances including inhalants;


2.
All "legal" drugs used in an unauthorized or non-prescribed way;


3.
All mind‑altering substances;


4.
Alcoholic beverages;


5.
Drug paraphernalia;


6.
"Look alike" substances which resemble illegal drugs or controlled substances.

Prescription drugs and "over the counter" medication may be used providing:


1.
The drugs are prescribed by a doctor for a person in possession of the drugs and are used as instructed by the physician;


2.
The drugs are kept in their original marked container;


3.
The potential or actual "side effects" of using the drug(s) are reviewed with the supervisor to determine job safety.

D.
ENFORCEMENT

Everyone's support in complying with this policy is requested to protect the safety and health of all.  The company, however, reserves the right to take all steps permitted by law to ensure that drugs and alcohol and their effects are not a problem in the work force.  


Under this policy, all applicants and employees are subject to the full range of testing options (applicant screening, fitness for duty, reasonable cause, post‑accident testing and random testing) set forth below.  The company may modify testing procedures and the scope of testing at any time, with or without notice to applicants or employees.


Steps taken to ensure a drug free workplace may include the following:


1.
Screening of Applicants ‑‑ Scientific drug screening or alcohol testing of applicants will be performed by qualified medical or laboratory personnel.  The candidates will be informed of our intention to conduct this test and asked to sign their consent for this procedure.  Refusal to sign or a positive test will terminate the employment process.  A positive test result will be confirmed in accordance with applicable laws.


2.
Employee Testing ‑‑



a.
Reasonable Cause Testing ‑‑ Scientific drug screening or alcohol testing of any employee for "reasonable cause" may be conducted.  Reasonable cause is determined at the company's discretion and may be identified, for example, as follows:
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-  
Slurred speech, impaired coordination, disorderly appearance, or other observed facts giving reasonable suspicion that the employee may be impaired or otherwise in violation of this policy;


-  
An activity is carried out with disregard for personal safety or the safety of others;


-  
The employee is involved in a workplace accident or injury or near accident or injury; or


-  
Other evidence that a person has recently used or consumed a prohibited item or substance.




Reasonable cause may be verified by a second supervisor and reviewed with the area supervisor, when possible or feasible, before a drug screening or alcohol test is conducted.  In the supervisor's absence, another member of upper management, the ________________________ or the________________________ will be consulted when possible or feasible.  




If the company has reasonable cause to believe an employee is under the influence of alcohol, then the company may administer a breathalyzer or urinalysis test to the employee to detect the presence or absence of alcohol.  If the employee tests positive for alcohol, a confirmatory test will be conducted in accordance with applicable laws.  An employee testing positive may immediately request a confirmation blood test.  If so requested, or if required by local law, the employee will be immediately transported to the designated collection site and a blood specimen obtained.  Any employee who either tests positive or refuses to cooperate with the procedures will be subject to disciplinary action up to and including discharge.


b.
Post‑Accident Testing ‑‑ Subject to applicable law and consistent with 


the policies set forth above regarding reasonable cause testing, the 


company reserves the right to require its employee to present themselves 

for testing:



•
Within 24 hours following an employee's involvement with an accident or an incident resulting in injury to any employee while on the company's premises or while working for the company;



•
Following the company's adoption of other conditions which require such testing.  Employees may be informed of these other conditions and the company's intent to require such testing before testing is conducted.  



Any employee who either tests positive or refuses to cooperate with the procedures will be subject to disciplinary action up to and including discharge.  Further, employees who are injured on the job and who test positive may not be entitled to workers' compensation benefits.
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REMINDER:  As set forth in the company's general policies, all employees who witness or are involved in any accident or any incident leading to injury must immediately report the accident or incident to a member of management.

Any failure to make such a report will result in disciplinary action up to and including discharge.



c.
Random Testing ‑‑ Subject to applicable law, the company reserves the right to require its employees to present themselves for random, unannounced testing.




The company will adopt an objective procedure to randomly select employees to be tested.  Upon anonymous selection, the company will notify the employee(s) to report immediately for drug testing.  The company solely determines the time and frequency of random drug tests.  An employee could be randomly selected for testing more than once a year.  Any employee who either tests positive or refuses to cooperate with the procedures will be subject to disciplinary action up to and including discharge.



d.
Fitness-for-Duty -- Subject to applicable law, employees who are rehired or return to work following a layoff, extended vacation, or leave of absence of six (6) weeks or longer must test negative prior to returning to work.



e.
Refusal to Cooperate ‑‑ An employee refusing to sign a release or submit to drug or alcohol testing based on reasonable cause normally will be terminated.


3.
Reasonable Searches ‑‑ Reasonable searches of company premises, employees and others on company property, including personal effects and vehicles, may be conducted.  Refusal to submit to a search can result in removal from the company premises and disciplinary action up to and including termination.  Any employee in possession of a prohibited item or substance, including alcohol, will be subject to disciplinary action up to and including termination.


4.
Disciplinary Actions ‑‑


a.
Applicant Testing -- If an applicant fails to cooperate during the testing process or fails to report for testing as scheduled, this normally will result in termination of the application process.


b.
Positive Results -‑ General ‑‑ If, as a result of testing, an employee is found to have identifiable traces (or, if applicable, the levels set by law) of a prohibited drug or substance in his/her system, regardless of when or where the drug or substance was consumed, the employee will be subject to discipline up to and including termination.  If not terminated, mandatory referral to the Employee Assistance Program ("EAP") designated by the company will be required.  Failure to comply with the EAP or a repeat offense of this policy will result in termination.  Any employee participating in an EAP will be tested as a follow‑up to such program.
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c.  Reasonable Cause Testing Results ‑‑ Any employee who is tested for reasonable cause will be suspended without pay pending the test results.  If the test results are negative, the employee may, at the company's discretion or in accordance with applicable laws, be returned to work and awarded his/her back pay.  If the results are positive, the employee will remain suspended pending confirmatory testing done in accordance with applicable laws.  If the positive results are confirmed, then the company will determine the appropriate level of disciplinary action.


d.
Post‑Accident or Random Testing Results ‑‑ Any employee who tests positive on an initial post‑accident or random test will be suspended without pay pending the results of confirmatory testing.  If the positive results are not confirmed, the employee may, at the company's discretion or in accordance with applicable laws, be returned to work and awarded his/her back pay.  If the positive results are confirmed, then the company will determine the appropriate level of disciplinary action.


e.
Follow‑Up Testing ‑‑ An employee who tested positive for drugs and entered a company‑approved rehabilitation program on a medical leave of absence may be considered for reassignment following successful 



completion of the rehabilitation program and must test negative before returning to work or before reemployment.

E.
TESTING PROCEDURES


1.
Confidentiality ‑‑ The following procedures have been established with the objectives of maintaining the highest levels of employee privacy and dignity consistent with applicable laws and ensuring high levels of test reliability and validity.


2.
Laboratory ‑‑ All drug testing will be conducted by a company‑approved medical testing laboratory, with demonstrated chain‑of‑custody procedures to ensure continuity of specimen handling.  This laboratory should be currently certified by the National Institute on Drug Abuse (NIDA) or the College of Pathologists (CAP) where required by applicable law.  Initial tests shall be done with the enzyme multiplied immunoassay (EMI) technique or other reliable method.  Every specimen which tests positive with the EMI technique or other reliable method will be subjected to confirmatory testing using gas chromatography/mass spectrometry (GC/MS) techniques or other reliable techniques.1

3.
Privacy ‑‑ Procedures for collecting urine specimens shall allow individual privacy and no one shall be observed unless there is reason to believe that a particular individual may alter or substitute the specimen to be provided.


4.
Delivery of Results ‑‑ Test results will be delivered to the __________ ____________________________________ in sealed envelopes.2
________________________

1   In South Carolina, a second test will be administered within thirty minutes of the administration of the first test.

2   In South Carolina, positive test results will be provided in writing to the employee within twenty-four hours of the time the company       receives the test results.
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5.
Use of Results:  "Need-To-Know" - The results of the physical exam, including the drug screen, and the results of testing will be reported to the company and will not be disclosed to anyone except the applicant or employee without the express approval of _____________________.  No company employee should discuss the results of an applicant's physical or employee testing with anyone outside the company and should only discuss the results of the physical or employee testing with those within the company who have a real need to know in the performance of their job duties.

6.  Restricted Access to Results - Results of the physical and employee testing will be filed separate from the individual's personnel file.  Such file shall be labeled "Confidential" and access to it restricted to the __________________________, employee, or those authorized in writing by the employee.

CONVICTIONS


Any employee convicted of a drug or alcohol‑related offense occurring on company premises or during working time or hours is required to notify the company no later than five (5) days after the conviction.  "Conviction" includes pleas of guilty or nolo contendre ("no contest").

EMPLOYEE ASSISTANCE PROGRAM


A.
If an employee having more than 90 days service with the company has a problem with alcohol or drugs, he/she is encouraged to seek help by contacting _______________.  Requests for help will be kept confidential.


B.
Participation in the Employee Assistance Program will not prevent disciplinary actions against an employee who is found to be in violation of this policy.
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YOUR COMPANY NAME
NOTICE TO ALL APPLICANTS AND EMPLOYEES

DRUG TESTING

On ____________________ ____, 199____, the company will begin implementing a new phase of its substance abuse policy.  This new phase will involve testing of applicants and employees (not covered by DOT) at the company’s project in _______________________.  Testing will occur at the following times: applicant screening, fitness-for-duty, reasonable cause, post-accident testing and random testing.  It also supplements the company’s existing policies prohibiting the possession, use, sale, distribution, or being under the influence or otherwise affected by alcohol and illegal or unauthorized drugs on company premises or during working time and hours.


Where the company determines testing is necessary, employees will cooperate in the collection of an appropriate specimen administered by qualified medical or laboratory personnel designated by the company, and in a drug test or alcohol test, as the case may be.  Testing of the specimen will be conducted by a company‑approved biomedical testing laboratory with demonstrated expertise and procedures to ensure proper handling and reporting of results.  Every specimen which tests positive will be subjected to confirmatory testing done in accordance with applicable laws.  Every effort will be made to ensure confidentiality.


Reference should be made to the Drug and Alcohol Abuse Policy that you have been provided and that has also been posted.  Please address any questions concerning the Policy to your managers and supervisor.


The Drug and Alcohol Abuse Policy is necessary to protect the safety and well‑being of our employees and others.  We are confident that this program will be supported by all.

______________________________________________________________________________

ACKNOWLEDGEMENT

I acknowledge that I have been informed of the company’s Drug and Alcohol Abuse Policy, including the fact that, as an employee, I am subject to drug or alcohol testing.









__________________



Name


__________________


Social Security Number


__________________


Date

II

YOUR COMPANY NAME
APPLICANT/EMPLOYEE INFORMED CONSENT

TO DRUG TESTING AND RELEASE OF

LIABILITY AND MEDICAL INFORMATION


I understand and agree that under the company’s Drug and Alcohol Abuse Policy, I am required as an applicant to submit an appropriate specimen for chemical testing as a part of my pre‑employment physical.  Alternatively, as an employee, I understand and agree that I must submit an appropriate specimen for chemical testing or submit to other necessary procedures when the company determines that it is necessary based upon its policies.  I understand that an appropriate specimen will be taken in the offices of Dr./Clinic/Hospital ____________________ and analyzed by qualified medical or laboratory personnel.


I understand this analysis will be used to determine the presence, if any, of non-prescribed, unauthorized or prohibited controlled substances in my specimen.


I freely and voluntarily consent to this request for a specimen.  I hereby release and hold harmless the company, the __________________ laboratory, and Dr./Clinic/Hospital _______________________, their employees, agents and contractors, from any liability whatsoever arising from the request to furnish an appropriate specimen, the testing of the specimen, and any decisions made on the basis of the analysis.  I further freely and voluntarily authorize the ____________________laboratory or Dr./Clinic/Hospital ___________________

to release to the company all test results as permitted by law.


I understand that a documented chain of specimen custody will be made to ensure the identity and integrity of my specimen throughout the collection and testing process.

Date:





___________________________________







Signature of Applicant/Employee

Date:





_____________________________________







Witness

III

YOUR COMPANY NAME
VOLUNTARY PRE‑TESTING DISCLOSURE FORM


Various lawful or authorized drugs and substances may affect drug and alcohol tests (see attached list).  This is an opportunity, if you choose, to voluntarily advise the collection and/or testing facility of any such drugs or substances so that the testing will be accurate.


I voluntarily state that I have taken the following prescription and/or nonprescription drugs in the 30 days immediately preceding this test (if none, I have indicated "NONE").  I hereby authorize the prescribing physician or personnel identified below to release information to the company confirming that such drug(s) or substance(s) were prescribed to me or consumed by me and the prescription and consumption dates.






Date of Prescrip‑
      Over the

Name of Drug/Substance

Physician Name

tion/Consumption
      Counter

_________








_________









_________







In the spaces below, please provide any other information that may be relevant to the test.

Date:






_______________________________








Signature of Applicant/Employee

IV

Over‑the‑Counter and Prescription Drugs Which Could

Alter or Affect the Outcome of a Drug Test

ALCOHOL
All liquid medications containing ethyl alcohol (ethanol).  Please read the label for alcohol content.  As an example, Vick's Nyquil is 25% (50 proof) ethyl alcohol, Comtrex is 20% (40 proof), Contac Severe Cold Formula Night Strength is 25% (50 proof) and Listerine is 26.9% (54 proof).

AMPHETAMINES
Obetrol, Biphetamine, Desoxyn, Dexedrine, Didrex

CANNABINOIDS
Marinol (Dronabinol, THC)

COCAINE
Cocaine HCI topical solution (Roxanne)

PHENCYCLIDINE
Not legal by prescription.

METHAQUALONE
Not legal by prescription.

OPIATES
Paregoric, Parepectolin, Donnagel PG, Morphine, Tylenol with Codeine, Empirin with Codeine, APAP with Codeine, Aspirin with Codeine, Robitussin AC, Guiatuss AC, Novahistine DH, Novahistine Expectorant, Dilaudid (Hydromorphone), M‑S Contin and Roxanol (morphine sulfate), Percodan, Vicodin, etc.

BARBITURATES
Phenobarbital, Tuinal, Amytal, Nembutal, Seconal, Lotusate, Fiorinal, Fioricet, Esgic, Butisol, Mebaral, Butabarbital, Butabital, Phrenilin, Triad, etc.

BENZODIAZEPINES
Ativan, Azene, Clonopin, Dalmane, Diazepam, Librium, Xanax, Serax, Tranxene, Valium, Verstran, Halcion, Paxipam, Restoril, Centrax.

METHADONE
Dolophine, Methadose

PROPOXYPHENE
Darvocet, Darvon N, Dolene, etc.

List prescription drugs taken within the past 30 days.  This is for your use only at this time.
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YOUR COMPANY NAME 

CHAIN‑OF‑CUSTODY ACKNOWLEDGEMENT

(To Be Completed Following Collection)


I acknowledge that in my presence, the urine specimen was sealed and a label bearing my initials and Social Security Number was applied.

Date:






________________________________








Signature of Applicant/Employee

Date:






________________________________








Witness

VI

YOUR COMPANY NAME
CONSENT AND RELEASE ‑ BLOOD TESTING

(To Be Completed if Confirmatory Blood Test

for Alcohol is Requested by the Employee or

Blood Test is Required by Law)


I freely and voluntarily request that a blood sample be taken from me and consent to same and its testing.  I hereby release the company, the ________________________ laboratory and Dr./Clinic/Hospital __________________________, their employees, agents and contractors, from any liability whatsoever arising from the request to furnish a blood sample, the testing of the blood sample, and any decisions made on the basis of the analysis.  I further freely and voluntarily authorize the __________________ laboratory or Dr./Clinic/Hospital ______________________ to release to the company all test results of the blood test.

Date:







__










Signature of Employee

Date:







_










Witness

VII

YOUR COMPANY NAME
CONSENT TO RELEASE OF MEDICAL

AND TREATMENT INFORMATION


I hereby freely and voluntarily authorize Dr./Clinic/Hospital _______________________

 ____________________________ to release to the company any and all information, forms, notes, and documents of any kind or nature regarding my course of treatment in the rehabilitation program administered, directed or sponsored by the above Dr./Clinic/Hospital.  This authorization shall include allowing the company to question and communicate directly with employees of the above Dr./Clinic/Hospital regarding my course of treatment, and to have them bear witness to my course of treatment if legal proceedings should ever be involved.

Date:







__










Signature of Employee/Patient

Date:







_





Witness

VIII

SUPERVISORY GUIDELINES FOR

ADMINISTERING THE

DRUG AND ALCOHOL ABUSE POLICY


These guidelines are for use by managers and supervision at all levels throughout the company.  They are intended to provide assistance in the administration of the company's Drug and Alcohol Abuse Policy.


1.
Policy.  See the Drug and Alcohol Abuse Policy.


2.
Supervisor Responsibility.  Each management employee has the responsibility to assist the company in assuring that the employees under his/her supervision are not in violation of the company's policy on drugs and alcohol.


3.
Scope of the Policy.


a.

Persons Subject to Testing.  Under this policy, all applicants and employees are subject to the full range of testing options (applicant screening, fitness-for-duty, reasonable cause, post‑accident testing and random testing) set forth in the policy.  The company may modify testing procedures and the scope of testing at any time, with or without notice to applicants or employees.1 





(1)
Positive test findings are those which show illegal drugs or controlled substances are present within the limits defined by the testing laboratory in agreement with the company or by law, and as confirmed by at least two laboratory tests.





(2)
The company's applicant or employee qualifications are not met when tests are positive for illegal or unauthorized drugs or controlled substances.




b.
Condition of Employment.  Submission to chemical testing procedures is a condition of employment.  Applicants will be notified that testing is part of the employment process.  After being given an offer of employment conditioned upon passing the pre‑employment physical, including chemical testing, applicants who refuse to submit to such test, fail to cooperate during the testing process, or fail to report as scheduled will not be hired.  Likewise, employees who do not cooperate with these procedures or fail to report for testing as scheduled will be subject to discipline up to and including discharge.



c.
Response or Discipline.  



(1)
Any employee who has a positive result on an initial test, will be suspended without pay pending the confirmatory test results. 




(2)
Confirmed positive test findings will, for the applicant, terminate the application process and, for the employee, result in discipline up to and including discharge.



d.
Reapplication.  Applicants and former employees who tested positive may reapply and retest after six months.

____________________________________

1    This policy is not an employment contract
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4.

Consent Forms.  Two types of consent forms will be used.  First, immediately before drug or alcohol testing will occur, a management official at the location will inform the applicant or employee of the company's intention to conduct drug tests and ask the applicant or employee to give his or her consent in writing on a form provided by the company.  Second, employees who test positive but are permitted to participate in a rehabilitation program are expected to sign a consent form releasing medical information to the company.  Refusal to sign a consent form will terminate consideration of the applicant for employment or will normally result in discipline of the employee up to and including discharge.


5.

Acknowledgment Form.  Employees will be asked to sign an acknowledgment confirming their awareness of the company's Drug and Alcohol Abuse Policy.  This acknowledgment will be retained in the employee's personnel file.


6.

Tests.  The testing laboratory will analyze an employee's urine sample by using as an initial screen the enzyme multiplied immunoassay technique (EMIT) test, thin-layer chromatography (TLC), or other reliable methodology.  Initial positive samples will be tested using gas chromatography/mass spectrometry (GC/MS) or other reliable methodology in accordance with applicable laws to confirm the initial positive results.1  The laboratory will then:



a.
For applicants, mail the written confirmation of test results to the office of the physician who serves as the Medical Review Officer.  By written documentation, the physician's office will inform the _________________ ____________________________________ of the results of the drug or alcohol screen.  If an applicant's test results are positive, the employment process will be terminated. 

b.  For employees, mail the written confirmation of the test results to the office of the physician who serves as the Medical Review Officer.  The Medical Review Officer will inform the ____________________________ of the results of the drug tests.2   If an employee's test results are positive, he or she will be subject to discipline up to and including discharge.  If an employee's test results are negative, the company may, at its discretion or in accordance with applicable laws, retest the sample, or lift the employee's suspension, award back pay, and allow the employee to return to work.


7.
Medical Review Officer.  Where required by state law, the company will retain the services of a licensed physician who will serve as the Medical Review Officer for drug and alcohol testing.  In addition to being a licensed physician, the Medical Review Officer should be familiar with substance abuse disorders as well as testing procedures and results.  The Medical Review Officer is responsible primarily for reviewing results from laboratory tests and evaluating those results in light of relevant biomedical information.

_____________________

1  In South Carolina, a second test will be administered within thirty minutes of the administration of the first test.

2  In South Carolina, positive test results will be provided in writing to the employee within twenty-four hours of the time the employer receives the test results.
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8.
Notice.  Each company project should post a Notice to Applicants and Employees on Drug Testing in a place or places conspicuous to applicants and employees in addition to providing them a copy of the Policy.   Moreover, each employee should sign an acknowledgment confirming that he/she is aware of the company's substance abuse policy.3

9.
Drug/Alcohol Affected Employees.  Each supervisor is responsible for taking appropriate action whenever an employee's demonstrated judgment or performance seems to be impaired, influenced, or otherwise affected by the possible use of alcohol or drugs.  When a supervisor suspects that an employee is under the influence of drugs or alcohol, the supervisor should arrange, if practical, for at least one other manager or supervisor to observe and evaluate the employee's behavior. The employee's supervisor should ask the employee to explain why his/her job performance appears to be affected.  This questioning should take place at a location where the substance of the conversation will not be overheard by other employees and anyone else who does not have an immediate need to know.


Should the employee fail to explain his/her apparent condition to the supervisor's satisfaction and it is the supervisor's determination that drugs or alcohol may be involved, the supervisor should accompany the employee or arrange for the employee to be taken by another management employee to the designated collection and/or testing site or facility. If the employee refuses to go, he/she should be warned that he/she may still be subject to severe discipline and, pending further investigation, will be immediately suspended without pay.  Depending upon the employee's condition, the employee should then be sent or taken home and informed of the suspension.  The supervisor should refrain from committing to or commenting on any further disciplinary action.


10.

Use, Sale, Distribution, or Possession.  When a supervisor has a reasonable suspicion that there is or has been an incident involving the unauthorized or illegal use, sale, distribution, or possession of prohibited items and substances including prescriptive and/or illegal drugs, controlled substances, or alcoholic beverages while on company premises or during working time or hours, the supervisor should take the following steps:



a.
Immediately confiscate all alcohol, drugs, and/or drug paraphernalia in accordance with company rules and the company's reasonable search policy. As soon as time permits, involve another supervisor and notify your superior.



b.
If more than one employee is involved, take them to separate locations where they can be questioned individually about the incident. Ensure that your superior or a representative of management is present at the time of questioning.  If the company determines that the situation calls for a drug test under the company's policy, the supervisor or other designated representative of management should accompany the employee or arrange for the employee to be taken to the designated collection and/or testing site or facility. Any subsequent action should be consistent with paragraph 6 above.

________________________

3   In South Carolina, employees must be informed of the Policy at the time it is implemented.  Moreover, applicants must be informed at the time of hiring of the Policy and that substance abuse testing is a condition of employment.
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c.
At the completion of steps (a) and (b) immediately above, a determination will be made as to whether to inform law enforcement authorities.  This decision can be made only by the _________________________________.



d.
If the employee has not been removed from company property by law enforcement personnel, send, or take, the employee home, depending on the employee's condition. Inform the employee that, pending further investigation, he/she will be suspended without pay. The supervisor should refrain from commenting on or committing to any further disciplinary action.



e.
After the investigation is complete, the employee should be given the opportunity to respond to the results of the investigation. After hearing what the employee has to say, the appropriate discipline that the company considers consistent with the nature of the offense should be given.

11.  Recordkeeping.  After any incident that might fall under these guidelines, it is important that the supervisor immediately make a detailed record of all actions, observations, statements and other pertinent facts, to include date, time, location, and witnesses to the incident. The supervisor should ensure that, when appropriate, the reasonable cause "Signs" checklist (attached) is filled out completely on the same day the facts were observed.

Test results for applicants and employees will be filed separate from the individual's personnel file.  Such file shall be labeled "Confidential" and access to it restricted to the _______________ ___________________________, employee, or those authorized in writing by the employee.4

12.

Substances/Material of Unknown Origin.  If drugs or drug paraphernalia are found on company premises and it is not obvious who the owner is, the first step should be to report the incident to your superior.  An effort should be made to determine the owner of the property by questioning supervisors and/or employees who may have been in the immediate area.  Upon instruction from the ______________________________________, the appropriate law enforcement authorities should be contacted and all drugs and illegal drug paraphernalia should be turned over to them. A signed receipt should be obtained from the authorities.


13.

Receipt of Information.  If a supervisor receives a report that an employee has violated the Drug and Alcohol Abuse Policy, the supervisor should immediately notify his/her superior.  With the assistance of a management representative, the supervisor should attempt to obtain detailed information from the person reporting the violation.  Unproved allegations of Drug and Alcohol Abuse Policy violations must be kept highly confidential and should only be discussed with management level individuals who have a real need to know by virtue of their position of responsibility.


14.

There are no exceptions to the Drug and Alcohol Abuse Policy.  If questions arise, immediately contact your superior or the ________________________________.

_______________________

4   In South Carolina, unless otherwise compelled by a court order or administrative proceeding, test results may not be released without the written consent of the person tested.  The written consent must, at a minimum, contain the following information:  (1)  the name of the person who is authorized to obtain the information;  (2) the purpose of the disclosure;  (3) the precise information to be disclosed;  (4) the duration of the consent;  and (5) the signature of the person authorizing release of the information.
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REASONABLE CAUSE/POST‑ACCIDENT CHECKLIST
1.
Employee:






Date:
_____
2.
Project:






Time:
_____
3.
Supervisor:








Please indicate any signs of deteriorated behavior or poor job performance that may amount to reasonable suspicion that an employee is in violation of the drug and alcohol abuse policy.

1.
Physical Signs
Yes    No
2.
Behavioral Signs
Yes    No

Weariness/exhaustion
____  ____

Abnormally withdrawn
____  ____


Blank stare
____  ____

Abnormally aggressive
____  ____


Slurred speech
____  ____

Abnormally talkative
____  ____


Sleepiness (nodding)
____  ____

Paranoid
____  ____


Unsteady walk
____  ____

Extremely unusual


Bloodshot eyes
____  ____
  
   behavior
____  ____


Dilated pupils
____  ____

Abnormally possessive
____  ____


Constricted pupils
____  ____

Abnormally secretive
____  ____


Alcohol on breath
____  ____

Suspicious
____  ____


Abnormal appetite
____  ____

Irritable
____  ____





Constant complaining
____  ____





Pronounced mood swings
____  ____

3.
Appearance

4.
Accidents



Untidiness (grooming)
____  ____

Taking of needless risks 
____  ____


Disoriented
____  ____

Disregard for safety of



Sunglasses at inappro‑


   others
____  ____


   priate times
____  ____

Higher than average acci‑


Change in appearance


   dent rate
____  ____


   (after lunch or breaks)
____  ____

X

5.
Absenteeism
Yes_  No_
6.
Work Patterns
Yes_  No_

Acceleration of
____  ____

Inconsistency in quality
____  ____


   absenteeism/
  

   of work


   tardiness, especially 


Inconsistency in
____  ____


   Monday, Fridays,
  

   productivity


   before/after holidays


Poor judgment
____  ____


Frequent unreported
____  ____

Lapses in concentration
____  ____


   absences, later 


Overcautious
____  ____


   explained as 


Difficulty in remembering
____  ____


   "emergencies"


   own mistakes


Unusually high inci‑
____  ____

Increased difficulty in
____  ____


   dence of colds/flu/


   handling complex


   upset stomach/


   situations


   headaches





Frequent use of
____  ____




   unscheduled vacation 





   time

  



Leaving work area 
____  ____




   more than necessary 





   (e.g., frequent trips 





   to water fountain 





   and/or bathroom)





Unexplained 
____  ____




   disappearance 





   from the job with





   difficulty in locating





   employee




Any other relevant comments:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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DEVELOPING A DRUG FREE WORKSITE PROGRAM:

THE LEGAL ISSUES

By:    Ogletree, Deakins, Nash, Smoak & Stewart, P.C.

Drugs and alcohol can affect the safety, integrity, and productivity of employees.  To minimize these problems, an increasing number of employers are taking steps to prevent or at least deter the presence of drugs and alcohol and their effects in the workplace.  Drug and alcohol testing is one approach towards that goal, but it involves significant legal and practical considerations.  The following discussion addresses the most common potential challenges and laws affecting drug and alcohol testing of applicants and employees. 

I.
INTRODUCTION


The following discussion will focus on: (1) federal laws affecting substance abuse testing; and (2) state laws affecting substance abuse testing, including a discussion of common law causes of action.  A properly designed program should consider these laws and their potential applicability prior to implementation.

II.
SUBSTANCE ABUSE TESTING - FEDERAL LAWS

A.`
Americans With Disabilities Act


In 1990 Congress passed the Americans With Disabilities Act (ADA).  Widely hailed as the most sweeping civil rights legislation in over 20 years, the ADA provides broad nondiscrimination protection to disabled persons in the private sector.  The ADA applies to companies with at least 15 employees.1

When Congress was debating the ADA, some private employers feared that the ADA would adversely affect their substance abuse policies.  The final version of the Act, however, expressly preserves an employer's ability to conduct substance abuse testing.  The ADA does not prohibit reasonable substance abuse testing.  Moreover, the ADA does not protect applicants or employees who currently use illegal drugs.


Alcoholism is a disability under the ADA.  An alcoholic is covered by the ADA even if the individual is currently an alcoholic and is drinking excessively.  Furthermore, recovering alcoholics are also covered by the ADA.  Nevertheless, an employer may prohibit an employee from being under the influence of alcohol at the workplace.


It is important to note that according to the ADA, an employer:

1.
May prohibit the illegal use of drugs and use of alcohol at the workplace by all employees;

2.
May require that employees shall not be under the influence of alcohol or be engaging in the illegal use of drugs at the workplace;

_________________________

1    North and South Carolina have their own state laws prohibiting handicap discrimination.  These laws should be considered also before disciplining an employee for failing a substance abuse test.  See NC Gen. Stat. §§ 143-422.1, et seq. and §§ 168-1, et seq.;  SC Code Ann. §§ 1-13-10, et seq.
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3.
May require that employees behave in conformance with the requirements established under the Drug-Free Workplace Act of 1988; and

4.
May hold an employee who engaged in the illegal use of drugs or who is an alcoholic to the same qualification standards for employment or job performance and behavior that such entity holds other employees, even if any unsatisfactory performance or behavior is related to the drug use or alcoholism of such employee.

Americans With Disabilities Act of 1990, 42 U.S.C. §§ 12101, et seq. (1990).  Moreover, the ADA expressly permits testing job applicants for previous illegal drug use.  Id.


Employers must still be aware of ADA pitfalls when administering a substance abuse policy.  For example, the ADA distinguishes between current and former users of illegal drugs.  Current users of illegal drugs are expressly beyond the definition of "individual with a disability" and, therefore, not protected by the ADA.  However, individuals who no longer use illegal drugs and (1) have successfully completed a drug rehabilitation program, (2) are participating in a supervised rehabilitation program, or (3) are erroneously regarded as being an illegal user of drugs are still protected by the ADA.  Moreover, a person who is disabled and who uses illegal drugs is still protected by the ADA against discrimination because of the person's disability.

B.  Omnibus Transportation Employee Testing Act of 1991


On October 28, 1991, the President signed into law the Omnibus Transportation Employee Testing Act (OTETA).  The act requires drug and alcohol testing of persons who operate aircraft, trains, and commercial motor vehicles (e.g., tractor-trailers).  


Drug testing is not new to the transportation industry.  The federal government has developed and implemented detailed regulations and procedures for testing applicants and employees at different times for a variety of drugs.  Through the OTETA, Congress has expressly affirmed the federal regulations requiring drug testing, slightly modified some of these regulations, and added alcohol to the list of prohibited substances subject to testing.


Like current federal drug testing regulations, the OTETA requires certain employers operating commercial motor vehicles to conduct pre-employment, reasonable suspicion, random, post-accident, and periodic drug testing.  The OTETA takes testing one step further by adding alcohol to the list of prohibited substances that must be subject to testing.


One new drug testing wrinkle added by the act requires obtaining split samples of the specimen (typically urine) from the applicant or employee being tested.  The split samples are placed in separate containers, secured and labeled in the presence of the person being tested.  One container is sent for testing and the second is retained for possible use by the applicant or employee.  If the first container produces a confirmed positive test result indicating the presence of a prohibited substance, then the applicant or employee has three days in which to request that the second container be tested by a different laboratory.
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C.  Title VII of the Civil Rights Act of 1964


The anti-discrimination provisions of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e, et seq.2, do not extend to job discrimination charges based on drug use, because drug dependents are not a protected class under the statute.2  However, plaintiffs in several cases have claimed that because drug screening programs often exclude a disproportionate number of minority applicants, they have an adverse impact on minority applicants in violation of Title VII.


In the landmark case, the United States Supreme Court held that an employer's regulation prohibiting the employment of narcotics users did not violate Title VII despite its disparate impact on blacks and Hispanics.  New York City Transit Auth. v. Beazer, 440 U.S. 568 (1979).  Even if the plaintiffs had established a prima facie case of discrimination on the basis of statistics, the Court in Beazer held, it was rebutted by the employer's demonstration that the narcotics rule was sufficiently "job related."  The employer met that burden by showing that the available jobs were sufficiently "safety sensitive" to justify a blanket exclusion of narcotics users.


Accordingly, a private employer that has applied its drug testing policy consistently and fairly can defeat a charge of disparate impact under Title VII.  The employer's primary defense would be that its drug testing program bears a "manifest relationship to the employment in question."  This can be accomplished by showing that available positions are "safety sensitive" and that the program is more precise and less costly than alternative policies for screening employable drug users.

D.  Federal Laws Affecting Private Employers With Federal Contracts

1.  Drug-Free Workplace Act of 1988

In 1988 Congress passed the Drug-Free Workplace Act.3  This law requires most private employers with federal contracts, as well as recipients of federal grants, to take specific steps to ensure a drug-free workplace.  Beginning March 18, 1989, companies with federal contracts worth $25,000 or more were required to:

a.
Publish a policy prohibiting the unlawful manufacture, distribution, dispensing, possession or use of controlled substances in the workplace and specifying the actions that will be taken against employees for violations of such prohibition; 

b.
Establish a drug-free awareness program which informs employees about the dangers of drug abuse in the workplace, the company’s policy of maintaining a drug-free workplace; available counseling, rehabilitation and employee assistance programs; and the penalties that may be imposed for drug abuse violations;

c.
Inform employees that they are expected to abide by the company's rules and report any criminal drug statute conviction for drug-related activity during work to the company within five days;

__________________________

2  North and South Carolina have anti-discrimination laws which are very similar to Title VII.  See NC Gen. Stat. §§ 143-422.1, et seq.;  SC Code Ann. §§ 1-13-10, et seq.
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d.
Notify (within ten days) the federal or contracting agency of any drug-related convictions of employees;

e.
Administer discipline and/or counseling to convicted employees; and

f.
Make a "good faith effort" to maintain a drug-free workplace.

However, the Act does not require testing applicants or employees for drugs.  Failure to comply with the Drug-Free Workplace Act can result in penalties including termination of current federal contracts and disqualification for future contracts for up to five years.

2.  Department of Defense Contracts

  
All solicitations and all contracts entered into with the Defense Department must contain a drug-free workforce clause.  The clause specifically pertains to employees “in a sensitive position,” which means “an employee who has been granted access to classified information; or employees in other positions that the contractor determines involve national security, health or safety, or functions other than the foregoing requiring a high degree of trust and confidence.”  48 C.F.R. Part 252.  The clause requires the contractor to agree to institute and maintain a program for achieving a drug-free workforce.  Specifically, the contractor agrees to institute a program which includes:

(1)
Employee assistance programs emphasizing high level direction, education, counseling, rehabilitation, and coordination with available community resources;

(2)  Supervisory training to assist in identifying and addressing illegal drug use by contractor employees;

(3)
Provision for self-referrals as well as supervisory referrals  for treatment with maximum respect for individual confidentiality consistent with safety and security issues; and

(4)
Provision for identifying illegal drug users, including testing on a controlled and carefully monitored basis.


The contractor must also establish a program that provides for testing of employees in safety sensitive positions.  In addition, the contractor may establish a program for employee testing based upon reasonable suspicion, workplace accident, voluntary testing, or as a follow-up to counseling or rehabilitation for illegal drug use.  Furthermore, the contractor may establish a program to test applicants for employment for illegal drug use.

___________________________

3    Many states, including South Carolina, have adopted laws patterned after the Drug-Free Workplace Act.  SC Code Ann. § 44-107-30.  In general, these state laws require private employers that have contracts with the state government to comply with certain steps designed to ensure a drug-free workplace.
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3.  Department of Energy Programs


The Department of Energy (DOE) regulates contractors and subcontractors performing work at sites owned or controlled by DOE and operated under the authority of the Atomic Energy Act of 1954, as amended, and individuals with unescorted access to the controlled areas of certain DOE reactors.  The regulations apply to contracts or subcontracts with a value of $25,000 or more, and which have been determined by the DOE to involve: (1) access to or handling of classified information or special nuclear materials; (2) high risk of danger to lives, the environment, public health and safety, or national security; or (3) transportation of hazardous materials to or from a DOE site.


Each contractor subject to the DOE regulations must develop a written program which shall be submitted to DOE for review and approval, and shall include, at a minimum, the following:

(1)
Prohibition of the use, possession, sale, distribution or manufacture of illegal drugs at sites known or controlled by DOE;

(2)  Plans for instruction of supervisors and employees concerning problems of substance abuse, and the availability of assistance through the Employee Assistance Program and referrals to other resources, and the penalties that may be imposed upon employees for drug-related violations occurring on the DOE owned or controlled site;

(3)
Provision for distribution to all employees engaged in performance of the contract on the DOE owned or controlled site of a statement which sets forth the contractor’s policies prohibiting the possession, sale, distribution, or manufacture of the illegal drugs.  This statement shall include notification to all employees that as a condition of employment, the employee must abide by the terms of this  statement and notify the employee in writing of the employee’s conviction under a criminal drug statute for violation occurring on the DOE owned or controlled site no later than ten (10) calendar days after such conviction;

(4)
Provision for written notification to the DOE contracting officer within ten (10) calendar days after receiving the employee’s notice of a drug-related conviction;

(5)
Provision for imposing disciplinary actions with respect to any employee who is convicted of a drug-related violation; and

(6)
Commitment to make a good faith effort to maintain a workplace free of substance abuse.

10 C.F.R. Part 707.
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The DOE regulations provide for all types of testing, including random, applicant, reasonable suspicion, current, and post-rehabilitation.  Noncompliance with any provision of the DOE regulations or performance in a manner inconsistent with an approved program can result in suspension or debarment, contract termination, or reduction in fee in accordance with the contract terms.

4.  Nuclear Regulatory Commission: Fitness-For-Duty Programs


The Nuclear Regulatory Commission has implemented a regulation applying to licensees authorized to operate a nuclear power reactor, requiring each licensee to implement a fitness-for-duty program which includes chemical testing, including random tests and makes provisions for employee assistance programs, imposition of sanctions, appeals procedures, the protection of information, and recordkeeping.  The provisions of the fitness-for-duty program must apply to all persons granted unescorted access to protected areas, and to licensee, vendor, or contractor personnel required to physically report to the licensee’s Technical Support Center (TSC) or Emergency Operations Facility (EOF) in accordance with licensee emergency plans and procedures.

5.  Vocational Rehabilitation Act of 1973


Section 503 of the Vocational Rehabilitation Act of 1973, 29 U.S.C. §§ 791, et seq., as amended, applies to all employers with federal contracts or subcontracts in excess of $2,500.  Covered employers must agree:  (1) not to discriminate against the handicapped, and (2) to undertake affirmative action programs to provide employment opportunities for qualified handicapped individuals.  29 U.S.C. § 793(a).


The Rehabilitation Act's coverage of substance abuse policies was clarified by amendments included in the ADA.  Like the ADA, the Rehabilitation Act, as amended, now expressly excludes an individual who currently uses illegal drugs from the definition of "individual with handicaps."  Americans With Disabilities Act of 1990, 42 U.S.C. §§ 12101, et seq. (1990).  Some employees, however, who are former or perceived substance abusers may seek protection under a new provision added by the ADA.  This amendment to the Rehabilitation Act included the ADA's exception for an individual who no longer uses illegal drugs and who has successfully completed a supervised drug rehabilitation program, is presently participating in a supervised rehabilitation program, or is erroneously regarded as engaging in illegal drug use.  Id.


The ADA also amended sections 503 and 504 of the Rehabilitation Act regarding alcoholism.  The Rehabilitation Act does not cover "any individual who is an alcoholic whose current use of alcohol prevents such individual from performing the duties of the job in question or whose employment, by reason of such current alcohol abuse, would constitute a direct threat to property or the safety of others."  Id.

III.  SUBSTANCE ABUSE TESTING - STATE LAWS

In addition to federal laws, substance abuse testing involves many legal concerns based upon state law.  These concerns arise out of state common law claims, as well as state statutes and regulations.  Both aspects of state law must be considered before starting a substance abuse program in a particular state.  
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A.  Examples of Potential State Common Law Challenges to Drug Testing
1.  Express or Implied Contract


In general, all states have laws regarding contracts and the interpretation of express contractual terms.  A claim brought by someone terminated for failing a drug test might be based on an employment contract which expressly limited the grounds for termination.


Many states also recognize claims based on implied contractual terms.  Typical claims are based on:  (1) employer oral or written statements, including policy manuals or handbooks; (2) employee change in position; or (3) an implied covenant of good faith and fair dealing.  Such claims normally allege that the employer has taken actions inconsistent with its policies.  For example, if disciplinary policies provide for progressive warnings before discharge, and despite the drug policy's provision for immediate discharge, an employee discharged based on the results of a random drug test might claim that he could be discharged only after receiving prior progressive warnings.  Because of these concerns, personnel manuals and employee handbooks should be reviewed (1) to ensure consistency with the substance abuse policy, and (2) to place the employer in the best legal position for establishing that employment is at-will.

2.  Wrongful Discharge Based on Public Policy


Most states recognize a cause of action for wrongful discharge based on public policy, either as an independent claim or as an exception to the employment-at-will doctrine.  A public policy claim does not require establishment of an oral or written employment contract.  Instead, the employee argues that the employer's conduct alone was so bad that it violated a state's public policy.


In at least one state, drug testing has been challenged as violating public policy.  Employees in Missouri have asserted a right to be free from drug testing by an employer as a matter of public policy.  Monroe v. Consolidated Freightways, Inc., 654 F. Supp. 661 (E.D. Mo. 1987).  Fortunately, in that case, the court found the employer's testing policy did not violate Missouri's public policy.  Still, the case illustrates the need both for review of substance abuse policies to ensure fundamental fairness and for caution in the promulgation and administration of such policies.

3.  Invasion of Privacy


Most common law claims related to substance abuse testing arise from the circumstances surrounding the testing, not the testing itself.  A claim of invasion of privacy falls in this category.4  The following are the four general types of common law invasion of privacy claims:

(1)
The unwarranted appropriation or exploitation of one's personality;

(2)
Publicity which places one in a false light in the public's eye;

(3)
The wrongful intrusion into one's private activities, in such a manner as to outrage or cause mental suffering, shame, or humiliation to a person of ordinary sensibilities;

(4)
The publicizing of one's private affairs with which the public has no legitimate concern.

Of these four, the last two areas are of particular concern with respect to a substance abuse program as discussed further below.
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(a)  Wrongful Intrusion


In general, the acts complained of in an invasion of privacy action must be so gross and out of line as to offend one of ordinary sensibilities.  Some courts interpret this to mean that a hypersensitive person may not recover for actions which are merely rude or inconsiderate.  A further requirement is added when a person bases an action for invasion of privacy on intrusion alone, and alleges no evidence of publication on the part of the employer or its agents.  In that situation, it is necessary for the person to show a blatant and shocking disregard for his rights by the defendant and serious mental or physical injury or humiliation to himself resulting therefrom.  Finally, an individual's right to privacy must be weighed against the conflicting interests of the other party involved.

(b)  Public Disclosure


The claim of public disclosure involves a situation where an employer publishes private information about an employee which is of no legitimate concern to the public or company personnel, even though it is true.  To establish this cause of action, the person must show that there has been a "public disclosure of private facts."


A substance abuse policy, therefore, should safeguard test information and results from disclosure by restricting access only to personnel with a "need to know."  Establishing a file for each employee tested should help protect information.  This file would contain the employee's name, the location, date and result of the test; the testing laboratory; and any other pertinent information regarding the test.  These files should be kept separate from other employee files and be labeled as strictly confidential.  Their access should be limited only to those personnel who have a real need to know.


Additionally, an employer may obtain a properly phrased consent from each employee before proceeding with substance abuse testing if not prohibited by state law.  A knowing and voluntary consent can be an absolute defense to an invasion of privacy claim.

4.  Defamation


An employer's failure to preserve the confidentiality of substance abuse tests and results could give rise to a common law claim for defamation.  In general, "defamation" is the unprivileged publication of false information about another which causes actual or implied harm.  Defamation actually consists of two distinct and separate torts:  (1) libel, which is defamation by written or printed words, and (2) slander, which is defamation by spoken words.  Prosser and Keeton, Law of Torts § 112 (1984).


To maintain an action for defamation, it is essential that an employee show "publication" -- that the employer communicated the defamatory information, by writing or by oral statement, to someone other than the person himself.  Further, the person must establish that he was identifiable as a victim of the defamatory language.  Untrue allegations of substance abuse regarding applicants or employees would constitute defamation.  Consequently, accurate testing procedures that include confirmation of positive results are essential to avoiding defamation claims.

____________________________________________________________________________________

4  There is no federal constitutional or statutory "right to privacy" which protects job applicants or employees from substance abuse testing by private employers.  However, in several instances, employees have attempted to base invasion of privacy in private employment on constitutional or statutory provisions.  e.g., Di Tomaso v. Data Systems, 3 IER Cases (BNA) 1700 (E.D. Mich 1988) (federal court applying Michigan's Constitution upheld the discharge of security guards who tested positive in random drug tests, holding that the Michigan Constitution's protection against unreasonable searches and seizures did not apply to actions of private parties);  Monroe v. Consolidated Freightways, Inc., 654 F. Supp. 661 (E.D. Mo. 1987) (Missouri's constitutional protections against unreasonable searches and seizures apply only to governmental action);  see also Sattersfield v. Lockheed Missiles and Space Co. 617 F Supp. 1359 (D.S.C. 1985) (federal district court applying South Carolina common law held that the invasion of privacy claim failed because (1) the drug test results and reasons for the discharge were not publicized, and (2) the employer did not act with "a blatant and shocking disregard" for the employee's rights).
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Even if a person can state a case of defamation, the employer may be able to defend against the claim if the defamatory communication was "privileged."  One relevant qualified privilege allows communications between parties with a common interest, such as members of management, if the communications are reasonably calculated to protect and further that interest.  Most courts have extended that privilege to cover both employee investigations as well as pre-employment inquiries concerning job applicants.  53 C.J.S. Libel & Slander § 107 (1948).


The defense of "privilege" is not total.  An employer cannot claim the privilege if it made the untrue allegations with malice or in bad faith.  For example, in Texas a former railroad switchman recovered $200,000 in damages from his former employer where the employer's communications were made in bad faith.  Houston B. & T.R. Co. v. Wherry, 548 S.W.2d 743 (Tex. Civ. App. 1976).  There, the employer knew that a second drug test showed the employee was drug-free, yet it sent a report to company officials stating that the positive results of the first test justified the employee's termination because he was a drug user.


The employer normally has the burden of establishing that a particular communication falls within a privilege and that the communication was made in good faith.  In the context of substance abuse testing, three types of communications which may give rise to a defamation claim are as follows:

(a)  Communication Between the Laboratory and Employer


Proper communication of false test results between a testing laboratory or physician and an employer should fall within the qualified "common interest" privilege.  Courts have recognized this privilege in connection with communications regarding employee investigations and pre-employment inquiries.  As a precautionary measure, however, the company should consider contracting with testing laboratories which:(1) have been approved by the state where testing is being conducted or by federal law,5 and (2) will provide written indemnification to the employer for the laboratory's administration of the testing.

(b)  Communication With Employees


Most courts have held that communications between officers and employees of a corporation, made in good faith and in the usual course of business, are entitled to a qualified privilege similar to the "common interest" privilege discussed above.  Therefore, discussion between supervisors concerning alleged substance abuse by applicants or employees should not form the basis of a successful defamation action, unless the communications are made with malice.  Nevertheless, supervision and management should be strongly advised that all applicants and employees, and especially those who test positive, be treated professionally and that test results are not to be discussed except in administering the policies with those who have a real need to know or be involved.

(c)  Communication with Third Parties


The most likely type of communication which would give rise to a defamation claim would be where an employer or its agent has disclosed false positive test results to an outside third party, and the disclosure does not qualify for one of the privileges discussed above.  Publication to third parties may occur by spoken or written word, as well as the general circumstances involved in the situation.  There is some danger that a court could find that discipline of an employee after taking a urinalysis test insinuates to third parties that the employee was terminated because of positive test results.  See, e.g., Tyler v. Macks Stores of South Carolina, Inc., 275 S.C. 456, 272 S.E.2d 633 (1980) (termination of employee known by employees to have failed a polygraph examination in the midst of an employer's investigation of property loss constitutes "constructive" publication).  Such risk reemphasizes the absolute need for the company to keep the results of substance abuse tests confidential.
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5.  Assault and Battery/False Imprisonment


An employee may sue his employer for assault and battery, or for false imprisonment, if for some reason the employer used any actual or threatened restraints, or if the employee is otherwise physically harmed or threatened, in the course of administering the substance abuse program.  To protect against a claim of assault and battery or false imprisonment, the company should not detain an employee or applicant against his will in order to administer a screening test or search.  Instead, an individual's refusal to submit to a test or search may be considered in determining whether to discipline or discharge an employee or deny employment to the applicant.  There may be rare exceptions to these two rules, for example, where an employee is so intoxicated and belligerent that allowing him to drive would be ill-advised.  Law enforcement should probably be contacted in such cases. 

6.  Intentional Infliction of Emotional Distress


Many states recognize the tort of intentional infliction of emotional distress in the employment context.  In order to recover on this tort, a plaintiff generally must prove:

(1)
The defendant intentionally or recklessly inflicted severe emotional distress, or was certain or substantially certain that such distress would result from his conduct;

(2)
The conduct was so "extreme and outrageous" as to exceed "all possible bounds of decency" and must be regarded as "atrocious, and utterly intolerable in a civilized community";

(3)
The actions of the defendant caused the plaintiff emotional distress; and

(4)
The emotional distress suffered by the plaintiff was "severe" so that "no reasonable man could be expected to endure it."


To avoid a claim of intentional infliction of emotional distress, the company should keep an employee's drug or alcohol problem or test results strictly confidential.  Depending on the circumstances, telling others that an employee tested positive or has a drug or alcohol problem may be considered "outrageous."


The courts have generally held, however, that if an employer terminates an employee for drug or alcohol abuse in a manner that is not humiliating or embarrassing in itself, then the employer will not be liable for any resulting emotional distress.  See, e.g., Satterfield v. Lockheed Missiles and Space Co., 617 F. Supp. 1359 (D.S.C. 1985) (employer's discharge of employee did not give rise to liability for intentional infliction of emotional distress where, in terminating employee, employer acted properly and within parameters of civilized conduct).  The same practical principles stated under "Assault and Battery/False Imprisonment" are equally applicable here.

____________________________________________________________________________________

5    Some state substance abuse testing laws require a state or federally approved laboratory.  e.g.  NC Gen. Stat. §§ 95-230 et. seq.
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7.  Negligence


Negligence is the failure to use such care as a reasonably prudent and careful person would use under similar circumstances.  In the context of controlling substance abuse, negligence claims could arise in at least three instances:  (a) a third party could claim negligence in hiring or retaining a substance abuser who harms that third party while performing his job; (b) an employee could claim negligence if the employer fails to conduct substance abuse testing procedures with due care; and (c) an employee may claim that the circumstances surrounding his termination for testing positive or refusing to be tested negligently inflicted emotional distress.

(a)  Negligent Hiring


Employers have a duty to foresee the dangers presented by an impaired employee.  If they fail to do so, they can be held liable for substantial damages to parties injured by that employee.  For example, if employees are allowed to drive home while intoxicated, employers may be responsible for the consequences.  The trend is for courts to treat an intoxicated employee as though he were a dangerous

instrumentality as to whom the employer must exercise reasonable care to protect the public.  Employees suspected of being under the influence or intoxicated at work should not be allowed to drive themselves home or to the designated collection site for testing.  Alternative transportation should be required and arranged.

(b)  Negligent Testing


If an employee who received a positive test result can prove that his test was not performed properly, or that his sample was tampered with, switched, or misidentified, then the employee might proceed against the employer on a claim for negligence.  The risk of such claims should be significantly reduced by proper procedural safeguards in the policies and supervisory guidelines to managers and supervisors.  These safeguards include confirmatory tests; preservation of specimens; written chain-of-custody forms and techniques; confidentiality of testing and test results; and the use of qualified laboratories that have been approved by state or federal government.

(c)  Negligent Infliction of Emotional Distress


If an employer, through negligence, allows the disclosure of confidential information related to substance abuse tests, an employee could make a claim for negligent infliction of emotional distress.

B.  Specific State Laws Affecting Substance Abuse Testing by Private Employers

More and more states have enacted statutes which go beyond general common law protections and specifically regulate drug testing by private employers.  Both North Carolina and South Carolina have enacted legislation regarding substance abuse testing.

(1)  North Carolina


North Carolina's drug testing statute took effect October 1, 1991.  N.C. Gen. Stat. §§ 95-230 through 95-234.  The law neither prohibits nor requires employers to test for controlled substances; instead, it is designed to establish safeguards for controlled substance testing in North Carolina.  The law applies to all employers doing business in the state, including state, county and municipal employers.  The statute covers testing of applicants for employment and existing employees.

XI-11


North Carolina sets the following guidelines for controlled substance testing:

1.
Collection of Samples - Collection of testing samples must be performed under reasonable and sanitary conditions, preserving "individual dignity" to the extent practicable.  Collection procedures should be designed to prevent substitution of samples or other interference with the collection, examination or screening of samples.

2.  Approved Labs - Employers may only use a clinical chemistry laboratory which performs controlled substances testing and which has demonstrated satisfactory performance in the forensic urine drug testing programs of the United States Department of Health and Human Services or the College of American Pathologists for the type of tests and controlled substances being evaluated.  The laboratory must confirm any positive sample by a second test using the gas chromatography/mass spectrometry method or another scientifically accepted method.

3.
On-Site Testing - Employers have the option of performing the screening tests on-site for prospective employees, provided that samples which demonstrate a positive drug test result are sent to an approved laboratory for confirmation, or alternatively, an employer may have an approved laboratory perform both a screening and confirmation test.

4.
Retention of Samples - The laboratory must retain a portion of any sample that produces a positive test result for at least 90 days from the date the result is sent to the employer.

5.
Chain of Custody - Employers must establish a chain of custody procedure for sample collection and examination that ensures proper labeling, handling, recordkeeping and identification of samples.

6.
Re-testing of Positive Samples - Applicants and employees shall have the right to retest a confirmed positive sample at the same or another approved laboratory.  The employer, through the improved laboratory, shall make confirmed positive samples available to the affected applicant or employee, or a designated agent, during the time which the sample is required to be retained.

N.C. Gen. Stat. § 95-232.


Enforcement of the statute is vested in the North Carolina Department of Labor.  For violations of the statute, the DOL can levy fines of up to $250.00 per employee or applicant, not to exceed $1,000.00 per investigation.  N.C. Gen. Stat. § 95-234.


North Carolina prohibits employers from discriminating against those who use lawful products during non-working hours.  N.C. Gen. Stat. § 95-28.2.  The law does not protect, however, those persons who violate their employer's substance abuse prevention program nor does the law protect those persons whose job performance is adversely affected.
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In addition, North Carolina’s Handicapped Persons Protection Act prohibits employers from discriminating against otherwise qualified individuals with a disability.  The Act, however, specifically excludes active alcoholism or addiction or drug abuse from the definition of an otherwise qualified individual with a disability.  N.C. Gen. Stat. §§ 168A-1, et seq.


Should an employee’s injury or death be caused by his or her own intoxication or influence of controlled substances, the employee may be denied workers’ compensation.  N.C. Gen. Stat. § 97-12.  Furthermore, if an employee is separated from work due to misconduct, including reporting to work significantly impaired by alcohol or illegal drugs, consuming alcohol or illegal drugs on an employer’s premises, conviction by a court of competent jurisdiction for manufacturing, selling, or distribution of a controlled substance, the employee may be denied unemployment compensation benefits.  N.C. Gen. Stat. § 96-14.

(2) South Carolina


The South Carolina Drug-Free Workplace Act provides that no person may receive a domestic grant or be awarded a domestic contract for the procurement of any goods, construction, or services for a stated or estimated value of $50,000 or more from any state agency unless the person has certified that it will provide a drug-free workplace by:

(1)
Publishing a statement notifying the employees that the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited in the person’s workplace and specifying the actions that will be taken against the employees for violations of the prohibition;

(2)
Establishing a drug-free awareness program to inform employees about the dangers of drug abuse in the workplace, the person’s policy maintaining a drug-free workplace, any available counseling, rehabilitation and assistance programs, and the penalties that may be imposed upon employees for drug violations;

(3)
Making a requirement that each employee to be engaged in the performance of the contract be given a copy of the statement required by Item 1;

(4)
Notifying the employees in the statement required by Item 1 that, as a condition of employment on the contract or grant, the employee will abide by the terms of the statement and notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no later than five (5) days after the conviction;

(5)
Notifying the using agency within ten (10) days after receiving notice from an employee or otherwise receiving actual notice of the conviction;
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(6)
Imposing a sanction on, or requiring the satisfactory participation in a drug abuse assistance program or rehabilitation program by any employee convicted; and

(7)
Making a good faith effort to continue to maintain a drug-free workplace.

S.C. Code Ann. § 44-107-30.


Violating the provisions of the South Carolina Drug-Free Workplace Act can result in suspension or disbarment from future state contracts for a period of at least one (1) year but not to exceed five (5) years.


South Carolina’s Governor recently approved a bill providing for a five percent (5%) credit against workers’ compensation insurance premiums when the insured participates in a program designed to prevent the use of drugs in its workplace.  1997 S.C. Acts 92.  To be eligible for the workers’ compensation credit, the testing procedure must include a provision for random testing and must provide for a second test to be administered within thirty (30) minutes of the administration of the first test.  Furthermore, positive test results must be provided in writing to the employee within 24 hours of the time the employer receives the test results.  In addition, employers must keep records for each test for up to one year.  All employees must be notified of the drug prevention program and its policies at the time the program is established by the employer or at the time of hiring the employee, whichever is earlier.


In South Carolina, it is an unlawful employment practice to conduct medical examinations and inquiries except as provided for by the provisions of 1996 S.C. Acts 426.  Moreover, it is unlawful to discriminate against an individual because of a disability.  In defining the term "disability," the statute follows the Americans With Disabilities Act of 1990, as amended.  Similarly, for purposes of this statute, drug and alcohol exams, tests, or screens are not considered medical examinations.  


South Carolina's Constitution does protect citizens against invasions of privacy:  "The right of the people to be secure in their persons . . . against . . . unreasonable invasions of privacy shall not be violated . . . ."  South Carolina Constitution Article I, § 10.  It is not yet clear what effect this constitutional right will have on substance abuse testing by private employers.

IV.  CONCLUSION


Before instituting a multi-state substance abuse testing program, a company must carefully consider the complex web of laws -- federal and state, statutory and case law -- affecting its substance abuse program.  Before disciplining an employee for a violation of the policy, a company should ensure that the discipline does not violate any applicable state or federal statute and that the disciplinary action is clearly warranted by the facts of the case.
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SUBSTANCE ABUSE TREATMENT CENTERS

AND

EMPLOYEE ASSISTANCE PROGRAM PROVIDERS

NORTH CAROLINA

Addiction Recovery Care Association

P.O. Box 12308

Winston-Salem, NC   27117

Phone: (910) 784-9470

Fax: (910) 784-9505

Amethyst, Inc.

1715 Sharon Road West

Charlotte, NC   28210

Phone: (704) 554-8373

Fax: (704) 554-8058

Cape Fear Valley Medical Center

1638 Owen Drive

Fayetteville, NC   28304

Phone: (910) 609-4000

Care Unit (Rowan Memorial Hospital)

612 Mocksville Avenue

Salisbury, NC   28144

Phone: (704) 638-1000

Chemical Dependency Center of

   Charlotte-Mecklenburg

100 Billingsley Road

Charlotte, NC   28211

Phone: (704) 376-7447

Cleveland Center

917 1st Street

Shelby, NC   28150-3958

Phone: (704) 482-8941

CPC Cedar Spring Hospital

9600 Pineville Matthews Road

Pineville, NC   28134-7548

Phone: (704) 541-6676


Fellowship Hall

P.O. Box 13890

Greensboro, NC   27415

Phone: (910) 621-3381

            (800) 659-3381

Fax: (910) 621-7513

Mecklenburg Mental Health Hospital

Alcoholism Services

429 Billingsley Road

Charlotte, NC   28211

Phone: (704) 336-2023

Fax: (704) 336-5105

Stepping Stone Manor

416 Walnut Street

Wilmington, NC   28401

Phone: (910) 762-1743

Fax: (910) 762-2921

Substance Abuse Services

705 S. Mangum Street

Durham, NC   27701

Phone: (919) 560-7500

Fax: (919) 560-7497

Substance Abuse Services of Guilford

615 English Road

High Point, NC   27260

Phone: (910) 841-8600

Fax: (910) 841-7229

Tri-County Mental Health Complex

165 Mahaley Avenue

Salisbury, NC   28144

Phone: (704) 633-3616

Wilmington Treatment Center

2520 Troy Drive

Wilmington, NC   28401

Phone: (910) 762-2727

Fax: (910) 762-7923
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Woodhill Treatment Center

   (Charter Asheville)

60 Caledonia Road

Asheville, NC   28803

Phone: (704) 253-3681

SUBSTANCE ABUSE TREATMENT CENTERS

AND

EMPLOYEE ASSISTANCE PROGRAM PROVIDERS

SOUTH CAROLINA
Bruce Hall Recovery Services

601 West Gregg Avenue

Florence, SC   29501

Phone: (803) 664-3240


(800) 221-8108

Charleston County Substance Abuse Committee

P.O. Box 31398

Charleston, SC   29417

Phone: (803) 769-7112

Fax: (803) 769-7108

Charter Greenville, BHS

2700 E. Phillips Road

Greer, SC   29650

Phone: (864) 235-2335

Charter Rivers Behavioral Health Systems

2900 Sunset Boulevard

West Columbia, SC   29169

Phone: (803) 796-9911

HSA Coastal Carolina Hospital

152 Waccamaw Medical Park Drive

Conway, SC   29526

Phone: (803) 347-7156
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Laboratory Corporation of America

201 Arbor lake Dr.

Columbia, SC 29223

(803) 754-7073

Laboratory Corporation of America

11 Mills Ave.

Greenville, SC 29605

(864) 232-0636

Laboratory Corporation of America

8 Fairfield Av.

Charleston, SC 29407

(803) 763-0588

Laboratory Specialist

4501 Old Spartanburg Road

Taylors, SC 29687

(800) 247-7528

National Health Laboratories

700 N Kings Hwy

N. Myrtle Beach, 29572

(803)  497-6726

SUBSTANCE ABUSE TREATMENT CENTERS

AND

EMPLOYEE ASSISTANCE PROGRAM PROVIDERS

VIRGINIA
The Life Center of Galax



Richmond Aftercare, Inc.

112 Painter Street




1109 Bainbridge Street

Galax, VA   24333




Richmond, VA   23224

Phone: (703) 136-2994




Phone: (804) 231-5592

            (800) 542-8708




Fax: (804) 232-1634

SUBSTANCE ABUSE TREATMENT CENTERS

AND

EMPLOYEE ASSISTANCE PROGRAM PROVIDERS

GEORGIA

Anchor Hospital & Talbott-Marsh Recovery Campus

5454 Yorktowne Drive

Atlanta, GA   30349

Phone:  (770) 991-6044
             (800) 445-4232

Fax: (770) 991-3843

Charter Peachford Hospital Addictive Disease Unit

2151 Peachford Road

Atlanta, GA   30338

Phone: (770) 455-3200

Fax: (770) 454-5595

Fulton County Drug & Alcohol Treatment Center

265 Boulevard NE

Atlanta, GA   30312

Phone: (404) 730-1616

Fax: (404) 730-1697




New Start Community Residential Treatment Center

138 Douglas Street SE

Atlanta, GA   30317

Phone: (404) 377-5225

Fax: (404) 370-1601

Northside Comprehensive Alcohol & Drug

   Abuse Treatment Program

1100 Johnson Ferry Rd NE

Suite 190

Atlanta, GA   30342

Phone: (404) 851-8961

Fax: (404) 252-1760

Saint Jude’s Recovery Center, Inc.

95 Renaissance Parkway NE

Atlanta, GA   30308Phone: (404) 874-2224

Fax: (404) 874-2353
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DRUG TESTING LABORATORIES

NORTH CAROLINA
Alcohol and Drug Abuse Testing

   Centers, Inc.

2121 Commonwealth Avenue

Charlotte, NC   28205-5100

Phone: (704) 334-8512

CompuChem Corporation

3306 Chapel Hill Road

Research Triangle Park

Durham, NC   27707

Phone: (919) 406-1600

Roche Biomedical Laboratories, Inc.

2609 N. Duke Street

Durham, NC   27704

Phone: (919) 220-5168

Keystone Laboratories, Inc.

445 Biltmore Avenue

Suite 104

Asheville, NC   28801

Phone: (704) 255-0307




NORTH & SOUTH CAROLINA
Substance Abuse Solutions, Inc.

7506 E. Independence Blvd.

Suite 100

Charlotte, NC   28227-9408

Phone: (704) 566-1027

(Mention Membership in CAGC)

GEORGIA
SmithKline Beecham Clinical Laboratories

1777 Montreal Circle

Tucker, GA   30084-6802

Phone: (770) 934-9200

REGIONAL
Medtox Laboratories, Inc.

402 County Road DW

New Brighton, MN   55112-3522

Phone: (612) 636-7466
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