WORKERS’ COMPENSATION MEDICAL RELEASE
 

 

I __________________________________ hereby authorize the release of all medical records, including but not limited to psychological, psychiatric, alcohol and drug, and all other pertinent medical information relevant to my complaint of injury related to my workers’ compensation claim.  Additionally, I authorize my Employer and its workers’ compensation carrier and their representatives and agents to communicate directly both orally and in writing with all treating physicians or medical providers of any kind regarding all facts and opinions relevant to my workers’ compensation claim until my claim has ended.  I understand that pursuant to S.C. Code Ann. §42-15-80 that no fact communicated to or otherwise learned by any physician or surgeon who may have attended or examined me, or who may have been present at any examination, is privileged.

_______________________________________

Social Security Number

_______________________________________

Date of Birth

_______________________________________

Signature

_______________________________________

Date

SC Supreme Court overturns Brown vs. Bi-Lo

Restrains employers from ex-parte communications with healthcare providers

A second piece of legislation affecting the cost of workers’ compensation claims and ultimately insurance rates is the recent South Carolina Supreme Court decision that ruled that the Workers' Compensation Commission erred in ordering a claimant's attorney to desist from threatening his client's physicians with legal actions if they spoke to employer representatives when the attorney was not present.  The court reached this result in spite of a statute, S.C. Code Ann. Section 42-15-80, which provides that facts learned by physicians attending an injured worker are not privileged.

The court held that the South Carolina General Assembly clearly intended that healthcare providers and facilities are to share only “existing written records and documents.”  Any other communication must be in the presence of or with the permission of the claimant or claimant’s representatives, the court ruled.

The Supreme Court reversed an earlier ruling by the Court of Appeals, which had upheld the Commission’s interpretation that an employer’s representative, insurance carrier,  is free to discuss the injured worker’s treatment and medical condition with the treating provider.

Here is a brief background: Approximately nine years ago, Sherry Brown suffered a work-related hernia while employed by Bi-Lo.  She had hernia surgery, and subsequently moved to Pennsylvania.  Bi-Lo hired a rehabilitation nurse in Pennsylvania to coordinate her treatment.

In December 1997, Ms. Brown's attorney in South Carolina wrote Ms. Brown’s rehabilitation nurse and physicians in Pennsylvania warning them not to engage in communication with Bi-Lo representatives or their WC carrier unless he was present.  As a result, one of the physicians indicated that he would not respond to the adjuster handling the claim.  Think about this for a minute, how can an adjuster effectively handle and provide the best treatment possible to help the injured employee if they are not allowed to speak to healthcare providers?  It will be more difficult and costly to handle WC claims in the future.

Bi-Lo complained to the Commission.  The Commission ordered Ms. Brown’s attorney to stop interfering between the treating physicians and Bi-Lo’s representatives.  Ms. Brown appealed the Commission’s ruling to the Court of Appeals, which upheld the Commission’s order.  The Court of Appeals held that her physicians were not violating any duty of confidentiality because South Carolina Workers' Compensation Act compels physicians to provide the parties to a workers' compensation claim all medical information and facts relative to the claim communicated to them during the course of treatment.  

The Court of Appeals decision was subsequently overturned by the Supreme Court in June 2003.  “In so doing, the Supreme Court ruled that the two statutes and the Workers' Compensation Commission regulation pertinent to the duty of physicians to provide medical information apply to medical reports only.

Employers and their insurance representative fear that the latest ruling by the Supreme Court will force them to abandon the decades-old practice of picking up the phone and talking to treating physicians.  Instead, employers may now have to depose physicians to obtain complete details on an injured worker’s diagnosis, condition, and treatment.  This is likely to increase claims costs, and irritate the already too-few physicians seeing workers’ compensation cases.

The decision is likely to impact on the Workers' Compensation system by making physicians less accessible to both sides.     One change we expect to see is that employees will be regularly asked to sign authorizations for employers and carriers to contact their physicians.  The majority of the Supreme Court in Brown v. Bi-Lo did recognize that employers and carriers can talk to the treating physicians if they have the injured worker’s permission..  Another change I would expect to see is that "Gag Letters," such as the one that Brown's lawyer wrote, are likely to become commonplace. It may be that more medical depositions will be taken, but this remains to be seen.  They are very expensive to take, so we expect that a more likely result would simply be a breakdown in effective communication between the physicians and the parties in litigated workers' compensation claims. 


The decision is clearly bad for employers and carriers because it makes it difficult to communicate with authorized treating physicians, particularly in litigated workers' compensation claims when the worker is represented and the worker's attorney is inclined to "blow smoke" by writing gag letters to the physicians.  Worse yet, the decision will both make physicians understandably reluctant to discuss a patient's workers' compensation case with an employer's representative, and it will make some claims representatives and self-insured administrators less inclined to call a doctor to discuss a case.

There is a real risk that pertinent medical information with regard to pre-existing conditions or some physicians due to their mistaken belief that this information is none of the workers’ compensation carrier’s business will never communicate subsequent injuries sustained by the claimants.  There will be added expenses if self-insurers and carriers have to resort to taking medical depositions to obtain the information they need. 

As doctors, who are already less than pleased with the workers' compensation system fee schedule and the constant need to file reports, get flooded with subpoenas and notices of deposition, it is likely that some will avoid workers' compensation cases altogether.  This would be bad for injured workers, bad for employers, bad for carriers, bad for the Commission, and bad for the system as a whole.

What I expect to see employers and carriers do differently than what some may not be doing now is to require more and more signed authorizations from injured workers.  This is something employers really should start doing right away.  See attached.

This brief was taken from Workers’ COMP News, a publication of the SC Self Insurers Association, and was written by Sam Painter, a workers’ compensation law specialist with Nexsen Pruet Jacobs & Pollard, LLC a Columbia, SC law firm
